
The Mergers & 
Acquisitions

Review

Law Business Research

Eighth Edition

Editor

Mark Zerdin



The Mergers & Acquisitions Review

The Mergers & Acquisitions Review

Reproduced with permission from Law Business Research Ltd.
This article was first published in The Mergers & Acquisitions Review - Edition 8

(published in August 2014 – editor Mark Zerdin).

For further information please email
Nick.Barette@lbresearch.com



The Mergers & 
Acquisitions 

Review

Eighth Edition

Editor
Mark Zerdin

Law Business Research Ltd



THE MERGERS AND ACQUISITIONS REVIEW

THE RESTRUCTURING REVIEW

THE PRIVATE COMPETITION ENFORCEMENT REVIEW

THE DISPUTE RESOLUTION REVIEW

THE EMPLOYMENT LAW REVIEW

THE PUBLIC COMPETITION ENFORCEMENT REVIEW

THE BANKING REGULATION REVIEW

THE INTERNATIONAL ARBITRATION REVIEW

THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND  
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND  
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW

THE CORPORATE IMMIGRATION REVIEW

THE INTERNATIONAL INVESTIGATIONS REVIEW

THE PROJECTS AND CONSTRUCTION REVIEW

THE INTERNATIONAL CAPITAL MARKETS REVIEW

THE REAL ESTATE LAW REVIEW

THE PRIVATE EQUITY REVIEW

THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW

THE LAW REVIEWS



www.TheLawReviews.co.uk

THE ASSET MANAGEMENT REVIEW

THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE MINING LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW

THE CARTELS AND LENIENCY REVIEW

THE TAX DISPUTES AND LITIGATION REVIEW

THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW

THE GOVERNMENT PROCUREMENT REVIEW

THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW

THE INTERNATIONAL INSOLVENCY REVIEW

THE OIL AND GAS LAW REVIEW

THE FRANCHISE LAW REVIEW

THE PRODUCT REGULATION AND LIABILITY REVIEW

THE SHIPPING LAW REVIEW



PUBLISHER 
Gideon Roberton

BUSINESS DEVELOPMENT MANAGERS 
Adam Sargent, Nick Barette

SENIOR ACCOUNT MANAGERS 
Katherine Jablonowska, Thomas Lee, James Spearing

ACCOUNT MANAGER 
Felicity Bown

PUBLISHING COORDINATOR 
Lucy Brewer

MARKETING ASSISTANT 
Dominique Destrée

EDITORIAL ASSISTANT 
Shani Bans

HEAD OF PRODUCTION 
Adam Myers

PRODUCTION EDITOR 
Anna Andreoli

SUBEDITOR 
Janina Godowska

MANAGING DIRECTOR 
Richard Davey

Published in the United Kingdom  
by Law Business Research Ltd, London

87 Lancaster Road, London, W11 1QQ, UK
© 2014 Law Business Research Ltd

www.TheLawReviews.co.uk 
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific 
situation, nor does it necessarily represent the views of authors’ firms or their clients. 

Legal advice should always be sought before taking any legal action based on the 
information provided. The publishers accept no responsibility for any acts or omissions 
contained herein. Although the information provided is accurate as of August 2014, be 

advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the 

address above. Enquiries concerning editorial content should be directed  
to the Publisher – gideon.roberton@lbresearch.com

ISBN 978-1-909830-16-5

Printed in Great Britain by 
Encompass Print Solutions, Derbyshire 

Tel: 0844 2480 112



i

The publisher acknowledges and thanks the following law firms for their learned 
assistance throughout the preparation of this book:

AABØ-EVENSEN & CO ADVOKATFIRMA
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EDITOR’S PREFACE

There is cause for optimism and caution in light of the past year’s events. 
First, we can be tentatively optimistic about Europe. The possibility of a euro 

breakup appears to have faded, and European equities markets performed, on the whole, 
exceptionally well in 2013. Indeed, the euro/dollar basis swap has moved sufficiently 
to open up euro capital markets to borrowers wishing to swap proceeds to dollars; the 
World Bank sold its first euro benchmark bond for more than four years in November 
2013, and non-European companies like Sinopec and Korea Natural Gas have issued 
large euro bonds in recent months. If the European economy continues to grow (and 
analysts are expecting growth to quicken), it is hoped that the prospect of crisis will 
continue to fade.

Second, though 2013 was a comparatively languid year for global M&A, the 
buoyancy of the credit and equity markets cannot be ignored. In terms of financing, 
the seeming willingness of banks to allow for looser borrower constraints, to underwrite 
jumbo facilities in small syndicates, and to offer flexible and fast bridge-financing for 
high-value acquisitions, presents a financing climate that should be particularly amenable 
to corporate M&A. It is also notable that continued political and economic instability 
did not impede the completion of some standout deals in 2013, including the Glencore/
Xstrata tie-up and Vodafone’s disposal of its shareholding in Verizon Wireless. These 
deals show that market participants are able, for the right deal, to pull out all the stops. 
After a period of introspection and careful balance sheet management, corporates may 
be increasingly tempted to put cash to work through M&A.

There remains, however, cause for prudence. There is considerable uncertainty as 
to how markets will process the tapering of quantitative easing (QE) by the US Federal 
Reserve. The merest half-mention by Ben Bernanke, in May 2013, of a possible end to 
QE was enough to shake the markets, and to nearly double the 10-year US Treasury 
yield in a matter of months. Emerging markets are particularly sensitive to these shocks. 
The oncoming end of QE may already have been priced into the markets, but there is a 
possibility that its occurrence will cause further, severe market disruption. In addition, 
there are concerns around how the funding gap left by huge bank deleveraging will be 
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filled, and centrifugal pressures continue to trouble European legislators. Finally, there 
are broader concerns as to the depth of the global economic recovery as growth in the 
BRIC economies seems to slow. Optimism should, therefore, be tempered with caution.

I would like to thank the contributors for their support in producing the eighth 
edition of The Mergers & Acquisitions Review. I hope that the commentary in the following 
chapters will provide a richer understanding of the shape of the global markets, together 
with the challenges and opportunities facing market participants.

Mark Zerdin
Slaughter and May
London
August 2014
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Chapter 65

TURKEY

Tunç Lokmanhekim and Nazlı Nil Yukaruç1

I OVERVIEW OF M&A ACTIVITY

The total number of M&A deals in 2013 decreased compared with 2012 figures, with 
217 transactions exceeding an estimated deal volume of $17.5 billion, taking into 
account the anticipated value of deals with undisclosed values. In 2012 there were 
2592 deals, exceeding an estimated deal volume of $28 billion, taking into account the 
anticipated value of deals with undisclosed values. 2012 was stronger than 2011 with 
privatisation deals with a share of 43 per cent of the total deal volume and amounting to 
$12.1 billion. In 2013 privatisations continued to be the major contributor to the deal 
volume with 11 deals having a total value of $6.6 billion. The largest privatisation deals 
were large-scale tenders of electricity and gas distribution companies, which constituted 
24 per cent of the total annual deal value. Foreign investors carried out 89 M&A deals 
with a total estimated deal volume of $5.2 billion, while Turkish investors engaged in 
128 transactions with a total estimated value of $12.3 billion, 53 per cent of which was 
through privatisation deals. More specifically, investors from the United States generated 
approximately $152 million in terms of deal value by completing 10 deals, with investors 
from Germany in the lead by means of size of investment with eight completed deals that 
generated $942 million. 

In 2013, there were three deals that exceeded the billion-dollar milestone. In 
order to provide a full summary of the M&A deals in 2013, eight deals were over $500 
million and 161 deals consisting of 74 per cent of the total number of deals had a value 
of less than $50 million.

1 Tunç Lokmanhekim is a founding partner and Nazlı Nil Yukaruç is a senior associate at ELİG 
Attorneys-at-Law.

2 Based on Deloitte’s Annual Turkish M&A Review 2013. 
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II GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK 
FOR M&A

In the absence of specific legislation governing M&A activities, the Turkish Code of 
Obligations and the Turkish Commercial Code form the legal foundation for transactions 
concerning non-listed companies. General provisions of the Code of Obligations in 
relation to sale and purchase contracts, ordinary partnerships, independent undertakings 
and guarantees as well as remedies in the event of defaults are the basis of the obligations 
and liabilities of the parties to an M&A transaction. On the other hand, the provisions 
of the Turkish Commercial Code relating to transfer of shares and corporate governance 
govern technical aspects of the transactions.

As to the mergers involving listed companies (i.e., where at least one of the 
merging entities is a listed company), the Capital Markets Board’s Communiqué No. 
23.2, Serial II will apply as the special legislation concerning such mergers. Nevertheless, 
relevant provisions of the Code of Obligations and the Turkish Commercial Code will 
remain applicable.

Another piece of legislation that applies in M&A transactions is the Competition 
Law No. 4054 (the Law on Protection of Competition). The Law on Protection of 
Competition sets the criteria for transactions, the validity of which are subject to the 
prior approval of the Competition Board of the Competition Authority, as explained in 
detail in Section IX, infra.

III DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND 
THEIR IMPACT

Turkish corporate law underwent important changes in early 2011. The Turkish 
Commercial Code was passed on 13 January 2011 and took effect from 1 July 2012, 
except for the provisions related to the audit of companies and requirements to establish 
a website, which came into force on 1 July 2013. Although, there was a transition period 
until 1 July 2012, it is necessary for the legal and business communities to adapt to the 
changes and novelties that the Code brings to many different areas. 

The Turkish Commercial Code introduced an essential framework for mergers and 
demergers of companies. Most importantly, it allowed for the first time different kinds of 
companies (regardless of whether they are limited liability or joint-stock companies) to 
merge. There are two alternatives for a merger: the acquisition of a company by another 
company, technically called a ‘merger by acquisition’; or the merger of two companies 
under a new company, technically called ‘merger by formation of a new company’. 
Mergers of companies are effected through the amalgamation of their assets and their 
businesses.

Mergers are normally conducted by a written merger agreement that should 
be approved by general assemblies of both the acquiring and the target companies. 
Once the merger resolution has been adopted by the companies participating in the 
merger, companies should apply to the Trade Registry to have the merger registered and 
announced in the Trade Registry Gazette. Both the target company and the acquiring 
company participating in the merger are required to present the merger agreement, 
merger reports, financial tables and annual reports of the previous three years for the 
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inspection of the shareholders, holders of the profit-sharing certificates, bearers of 
securities issued by the company, stakeholders and other relevant parties and, for public 
joint-stock companies, at locations determined by the Capital Markets Board, 30 days 
prior to the general assembly resolution.

The merger takes effect upon the registration of the merger at the relevant Trade 
Registry. Concurrent with registration of the merger at the Trade Registry, all assets and 
liabilities of the target company are automatically transferred to the acquiring company 
and the target company is dissolved.

As a result of the merger, shareholders of the acquiring company become 
shareholders of the target company. This being said, personal liabilities of the shareholders 
of the acquired company are not transferred to the acquiring company.

The Turkish Commercial Code also introduced the concept of ‘partition payment’, 
which allows the parties to the merger agreement to offer their shareholders shares in the 
acquiring company or a partition payment corresponding to the real value of the shares 
of the target company. If the merger agreement offers a partition payment, affirmative 
votes of 90 per cent of the shareholders of the acquired company must be obtained.

In the cases where the merger will be realised between two related companies, the 
Turkish Commercial Code allows a simplified procedure for the merger. Accordingly, if 
the acquiring company owns all of the shares bearing voting rights of the target company, 
or if a company or a real person or a group of people bound by law or a contract own all 
the shares with voting rights of the merging companies, the simplified merger procedure 
can be applied for the merger. In addition, if the acquiring company owns 90 per cent 
of the shares with voting rights of the target company, and proposes to the remaining 
shareholders a cash cover equal to the real value of those shares and does not impose a 
personal liability or a personal debt obligation against them, the merger can be carried 
out in accordance with the simplified way. In this way, a basic merger agreement can be 
prepared and would not need to be approved by the general assembly. Furthermore, a 
merger report would not be required.

The Turkish Commercial Code also regulates demerger through split-up or spin-
off processes. In a split-up; all the assets of the target company are divided into parts and 
transferred to the acquiring company. The shareholders of the target company acquire 
the shares and rights of the acquiring company. The target company would terminate 
upon completion of the split-up. In a spin-off; one or more parts of the company’s assets 
are transferred to the acquiring companies. In exchange for the asset parts acquired, the 
shareholders of the target company could either acquire shares and rights of the acquiring 
company or acquire shares and rights in the acquiring company and thereby establish 
a subsidiary. During spin-off and partial spin-off procedures, shareholding ratios of the 
companies are not necessarily preserved. Similar to the process in mergers, the parties to 
a spin-off should execute a written spin-off or partial spin-off agreement. In spin-offs, 
debts that are not allocated to either of the newly established entities become the joint 
liability of all newly established entities. In line with the merger process, management 
bodies of both parties should draft a spin-off report and the spin-off agreement should be 
approved by the general meetings of all respective parties. The shareholders of the parties 
will have the right to review the spin-off agreement, spin-off report and the balance 
sheets.



Turkey

784

IV FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

During 2013, out of 217 deals, including undisclosed deals, with a total transaction 
volume of $17.5 billion, foreign investors contributed $5.2 billion of the total deal 
volume. When compared with 2012, foreign investors’ participation in the total deal 
volume has decreased and 2013 was the year with lowest contribution of the foregoing 
investors only with 30 per cent of the total deal volume. Turkish investors in M&A 
transactions remained in a dominant position, especially via high-volume privatisation 
projects. In general, Turkish investors engaged in 128 transactions, with a disclosed deal 
volume of $12.3 billion and foreign investors carried out 89 M&A deals with a total 
estimated deal volume of $5.2 billion. Investors from the European Union Member 
States completed 49 deals and Far East-based investors led by Japan and Singapore 
completed 18 deals in 2013. Nevertheless, German investors were the leading group 
among the financial investors with eight deals having a value of $942 million, $881.8 
million of which was for acquisition of 74 per cent of the shares in Yapı Kredi Sigorta, 
an insurance company, by Allianz SE. The largest deal following the acquisition of 
Yapı Kredi Sigorta was the acquisition of 90 per cent of the shares of a manufacturing 
company, Viko Elektrik, by Panasonic Corp for $460 million. Finally, Commercial Bank 
of Qatar acquired 70.8 per cent of the shares in Alternatif Bank for $448 million. In 
terms of investment areas foreign investment focused on manufacturing and wholesale 
and distribution while local investors were engaged in energy and retail deals.

The role of privatisations remained significant in 2013 and Turkish investors took 
the leading role. Privatisations in 2013 were mostly in energy sector and the largest 
privatisation deals of the year were Enerjisa’s acquisition of Toroslar Elektrik Dağıtım for 
$1,725 million and Ayedas for $1,227 million.

Turkey was again very appealing for the financial investors in 2013 with a recorded 
35 deals and a total deal value of $2.1 billion. Despite the fact that number of deals was 
reduced from 57 to 37 compared to 2012, total deal volume has increased by 30 per 
cent. E-commerce, food and beverage deals took the lead with four transactions each and 
were followed by real estate, technology, retail and energy with three transactions each.

The Turkish M&A market experienced several exit transactions of private equity 
firms such as CVCI’s sale of Beymen Mağazacılık and Boyner Büyük Mağazacılık to 
Altınyıldız Menşucat,3 The Carlyle Group’s sale of TVK Shipyard and Medical Park, 
ADM Capital’s sale of Penkon Gıda, Esas Holding’s sale of Electro World, and İş Girişim’s 
sale of Aras Kargo. 

The largest disclosed private equity deal of 2013 was completed by Khazanah 
Nasional Berhad Malaysia for acquisition of 90 per cent of the shares of Acıbadem Sağlık 
ve Hayat Sigorta for $252 million.

3 The acquirer Altınyıldız Menşucat had been advised by ELİG Attorneys-at-Law during all 
stages of the transaction including acquisition finance.
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V SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT 
INDUSTRIES 

The most significant sector for M&A in 2013 was the energy sector, with 29 deals 
generating a total deal value of $6,145 million. During 2013, 29 energy deals comprised 
36 per cent of the total deal volume. As a result, the energy sector has been one of 
the hottest sectors for M&A activities, led by the privatisations of electric distribution 
companies. 

Apart from energy deals, in 2013 the manufacturing and food and beverage 
sectors vastly outperformed all other sectors in terms of deal volume with 24 and 18 deals 
respectively, each representing more than $740 million. The retail, media, infrastructure 
and manufacturing sectors performed similarly and generated 46 per cent of the total 
M&A value during 2013.

Financial investors were active in health care, real estate, retail and financial 
services, which generated 64 per cent of the total private equity activities. It is expected 
that M&A transactions will continue to increase in 2014. Once again, the energy sector 
is expected to be one of the more popular areas for investment together with privatisation 
tenders of electric and natural gas distribution companies. There are also significant 
privatisations planned in 2014 such as ports and the national lottery. Overall, the food 
and beverages, e-commerce, financial services and pharmaceuticals sectors are expected 
to attract attention in 2014.

VI FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

Traditional methods still prevail in financing local Turkish M&A transactions. Buyers 
overwhelmingly use their own funds to finance a deal. Another preferred mechanism 
is to structure the acquisition proceeds into two: debt and equity portions. There is an 
increasing demand to structure deals as debt financing convertible into shares of the 
target. Due to the lack of specific enforcement, such a structure is not easily implemented 
directly on the shares of the target. Nevertheless, it is still possible by using a foreign 
special purpose vehicle (SPV) as the holding company of the target and by focusing on 
the shares of that SPV. Because of the high cost of local financing, it is very difficult to 
finance a local M&A deal by obtaining funds from local banks and financial institutions. 
For this reason, many M&A deals are structured in a way similar to a project financing 
deal, where the cash generation ability of the target company is allocated to a lender as 
security for the loan extended, and the loan is thereafter agreed to be converted into 
equity after a strike date. 

Existing majority shareholders appear to be seeking to buy out the minority often 
tend to use the company as collateral to raise financing for the acquisition. Legal issues 
such as ‘corporate benefit’ and ‘financial assistance’ usually arise as a discussion point 
when the existing shareholder buyer agrees to ensure a corporate guarantee from the 
target for the obligations of such a buyer in connection with the proposed acquisition.

Despite the rather relaxed attitude of the former legal regime with respect to 
restrictions pertaining to ‘financial assistance’ rules, the current Turkish Commercial 
Code introduces more stringent principles. The Turkish Commercial Code prohibits 
shareholders from being indebted to the company unless the company is able to pay its 
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previous years’ losses and the shareholder has paid its debt arising from a subscription 
of the share capital. Similarly, a board member cannot conduct any transaction with 
the company in his or her name, or any other person’s name, without the permission 
of shareholders. With regard to the group companies, the Turkish Commercial Code 
aims to prevent abuse of the dependent companies by their parent companies. Parent 
companies are now explicitly precluded from inducing their dependent companies to be 
co-signees, to provide guarantees, to undertake debt, to transfer their assets, or to obtain 
credit in favour of another company or parent company in the group.

Furthermore if the relevant target company’s shares are being sold as a listed 
company, the ‘corporate benefit’ analysis tends to be more important due to the 
involvement of the Capital Market Board and its aim to protect the rights of public 
shareholders.

VII EMPLOYMENT LAW

In the absence of specific contractual arrangements between a target and its employees, 
employment law issues do not affect share deals. As to the M&A transactions structured 
in the form of a business transfer deal, the employment contracts are transferred in 
their entirety to the buyer, meaning that the rights and obligations of the employees 
arising out of the employment contracts are preserved. These will be borne by the new 
employer effective from the date of the business transfer. In this way, the continuance 
of the employees’ contracts shall be procured and the rights and entitlements of the 
employees shall be protected.

Additionally, in business deals where the employment contracts are among the 
business transferred, Labour Law No. 4857 is applicable. In such cases, the former 
employer will be jointly liable with the new employer for the employee’s rights that have 
arisen before or at the time of the business transfer for a period limited to two years 
following the business transfer.

In these circumstances, the former and new employers shall not be entitled to 
benefit from the right to terminate the employment contract for reasons that are solely 
due to the transfer of business unless it is necessary for economic or technical reasons 
or there is a change in the business organisation. On the other hand, employees may 
terminate the employment contracts in accordance with the notice periods set forth 
under Article 17 of Labour Law No. 4857, by objecting to the transfer.

In the case of mass dismissals (e.g., at least 10 employees being dismissed within 
a month), the employer has to give notice in writing 30 days in advance to the union 
representatives, the regional directorate of the Ministry of Labour and the Employee 
Institution.

Under any circumstance, employment agreements of employees must be 
terminated in compliance with the ‘ultima ratio’ principle, except for those based on 
justified reasons set forth under Article 25 of Labour Law No. 4857.

Furthermore, even though organisations, such as ‘works councils’, are not 
forbidden and often supported by Turkish labour legislation, in practice they usually do 
not exist in Turkish companies. If any, collective bargaining agreements may provide for 
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extra protective employee rights. Nonetheless, such protection would relate to working 
conditions rather than protection against a change of control in the employer.

Moreover, on 27 September 2008, a new regulation on sub-employment relations 
based on Labour Law No. 4857 was promulgated and entered into force to set forth the 
provisions regarding the formation of principal employer–sub-employer relations, the 
declaration and registration of work place of the sub-employer, and the standard terms 
and conditions of the sub-employment agreement. However, such regulation may be 
amended in the near future as the draft law amending certain provisions of Labour Law 
No. 4857 and other relevant regulations is submitted to the parliament.

VIII TAX LAW

The current Corporate Tax Law was promulgated on 21 June 2006. It introduced certain 
changes to the Turkish taxation system (e.g., a reduction in the corporate tax rate, revised 
rules for thin capitalisation, and rules for transfer pricing) and harmonised it with other 
OECD countries. 

The Turkish taxation system treats companies with local and foreign capital 
equally. For both resident and non-resident corporate taxpayers, the corporate income 
tax rate is 20 per cent. Additionally, a 15 per cent withholding tax applies to dividend 
distributions. However, such withholding tax does not apply to dividends paid to local 
corporate shareholders. On the other hand, non-resident shareholders may benefit from 
reduced withholding tax rates on dividends, if a treaty exists between Turkey and the 
home country of the non-resident shareholders, regarding prevention of double-taxation 
and providing for a withholding tax lower than 15 per cent.

There is no separate capital gains tax. Moreover, 75 per cent of the capital gains 
are exempt from corporate taxation if derived from the disposal of participation shares or 
immoveable properties that have been held by corporations for a minimum of two years.

Pursuant to the new Corporate Tax Law, borrowings from shareholders and 
related parties in excess of a debt to equity ratio of 3:1 will qualify as thin capitalisation. 
In cases where the ‘related party’ is a bank or a financial institution, the debt to equity 
ratio is 6:1.

Transfer-pricing methods set out by the OECD Model Transfer Pricing Guideline 
are the basis for commercial transactions between related parties. CUP, ‘cost plus’ or 
‘resale price’ are the options available for related parties in their commercial transactions.

IX COMPETITION LAW

Under the Turkish merger control regime, a merger control filing before the Turkish 
Competition Authority will be required where the aggregate Turkish turnover of the 
parties to the transaction exceeds 100 million Turkish liras and the Turkish turnover 
of at least two of the transaction parties each exceeds 30 million Turkish liras; or (1) 
the Turkish turnover of the transferred assets or businesses in acquisitions exceeds 30 
million Turkish liras and the worldwide turnover of at least one of the other parties to 
the transaction exceeds 500 million Turkish liras; or (2) the Turkish turnover of any of 
the parties in mergers exceeds 30 million Turkish liras and the worldwide turnover of at 
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least one of the other parties to the transaction exceeds 500 million Turkish liras. Article 
7 of Communiqué No. 2010/4 on Mergers and Acquisitions Requiring the Approval of 
the Competition Board (Communiqué No. 2010/4) was amended by Communiqué No. 
2012/3 and the above turnover thresholds have been effective since 1 February 2013. 
Also with this amendment, the regulation no longer seeks the existence of an ‘affected 
market’ in assessing whether a transaction triggers a notification requirement. As to the 
legal consequences of not notifying a notifiable transaction to the Turkish Competition 
Authority, Turkish merger control legislation explicitly provides a suspension requirement 
concerning the implementation of a notifiable transaction until clearance by the Turkish 
Competition Board, which is the decision-making body of the Turkish Competition 
Authority. Article 7 of the Law on the Protection of Competition and Article 10 of 
Communiqué No. 2010/4 indicate that a notifiable transaction is invalid along with 
all its legal consequences, unless and until it is approved by the Competition Board. In 
this respect, the implementation of a notifiable transaction is suspended until clearance 
by the Competition Board. Therefore, a notifiable merger or an acquisition shall not 
be legally valid without the approval of the Competition Board, and such notifiable 
transaction cannot be closed before the clearance of the Competition Board.

Pursuant to Article 10/7 of Communiqué No. 2010/4, a transaction is deemed 
to be ‘realised’ (i.e., closed) ‘on the date when the change in control occurs’. Carrying 
out preliminary or preparatory transactions (i.e., leasing of land or an office building) 
before the conclusive step of a transaction would not necessarily constitute a closure of 
the transaction in terms of suspension requirement compliance. Nevertheless, the parties 
would be engaging in such preliminary or preparatory transactions at their own risk, 
perhaps not in terms of potential suspension violation claims, but in any case in terms of 
their belief that the transaction will go through and close in the future.

Pursuant to Article 16 of the Law on the Protection of Competition, if the parties 
to a notifiable transaction violate the suspension requirement (i.e., close a notifiable 
transaction without the approval of the Competition Board or do not notify the 
Competition Board of the notifiable transaction at all), a turnover-based monetary fine 
(over the annual local turnover of the acquirer generated in the financial year preceding 
the date of the fining decision at a rate of 0.1 per cent) will be imposed on the acquiring 
party before they may obtain the approval of the Competition Board. In the case of a 
merger, the fine will be imposed on all merging parties. It is also notable that a monetary 
fine imposed as a result of a violation of suspension requirement shall be at least 15,226 
Turkish liras.

In addition to the foregoing, if there truly is a risk that the relevant notifiable 
transaction might be viewed as problematic under the ‘dominance test’ applicable in 
Turkey, the stakes will be higher if the transaction is closed before clearance.

In such a situation, Article 11/1/b and Article 16 of the Law on the Protection 
of Competition entitle the Turkish Competition Authority to ex officio launch an 
investigation into a transaction closed before clearance, order structural and behavioural 
remedies to restore the situation as before the closing, and impose a turnover-based fine 
(of up to 10 per cent of the parties’ annual turnover) on the undertakings concerned.

On a final note, in such a scenario, executive members and employees of the 
undertakings concerned may also receive monetary fines of up to 5 per cent of the fine 
imposed on the undertakings due to the implementation of the problematic transaction 
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without obtaining approval from the Competition Board, where the Competition Board 
finds that these persons played a significant role in the infringement.

X OUTLOOK

Although the all-time record of 2012 was not broken, with the introduction of 
privatisation tenders, and foreign investors’ interest, particularly in M&A, Turkey 
experienced significant M&A activity in 2013. It is believed that further privatisations 
will take place and that 2014 will be the year of foreign investors and private equity in 
Turkey.

For the most active sectors, it is predicted that energy, retail and e-commerce will 
boost the market. On the agenda for 2014 there are numerous privatisations, including 
electricity distribution companies, natural gas production companies, ports and the 
National Lottery Administration.
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